REPORT FROM THE FIELD

Home check: Nurse practitioner Marie Grosh visits Leroy Zacharias once a month at his home in a Cleveland suburb, where he
lives with his wife, Bridget, and his dog, Snickers. Grosh checks Zacharias's vital signs, examines him, refills any prescriptions,
and asks about changes in his health. He has Parkinson disease, and Grosh says he would be living in a nursing home if he

couldn't get medical care at home.

By Susan Jaffe

REPORT FROM THE FIELD

Home Health Care Providers
Struggle With State Laws And
Medicare Rules As Demand Rises

hen Christine Williams began
working as a nurse practi-
tioner some forty years ago
in Detroit, Michigan, older
adults who couldn’t manage
on their own and had no family nearby and no
doctor willing to make house calls had few op-
tions besides winding up in a nursing home.

Not anymore.

“The move towards keeping seniors in their
homes is a fast-galloping horse here,” says
Williams, who settled in Cleveland, Ohio, more
than a decade ago. “We don’t have space for them
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in long-term care [facilities], they don’t want to
beinlong-term care, and states don’t want to pay
for long-term care. And everybody wants to live
at home.”

But despite the growing desire for in-home
medical care for older adults from nearly all
quarters, seniors’ advocates and home health
professionals claim that rules set by the Centers
for Medicare and Medicaid Services (CMS) along
with state regulations have created an obstacle
course for the very providers best positioned—
and sometimes the only option—to offer that
care.
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Tectonic shifts in America’s demographics
have complicated these challenges. No one is
getting any younger, including the baby-boom
generation and the primary care physicians they
depend on. Newly minted physicians are increas-
ingly forgoing primary care in favor of more lu-
crative specialties accompanied by greater ap-
parent prestige. A recent study found that only
2 percent of medical graduates chose a career in
primary medicine.! By 2032, the Association of
American Medical Colleges says, the US will have
a shortfall of as many as 55,200 primary care
physicians,?®"¥) driven largely by a nearly 50 per-
cent increase in the number of people older than
age sixty-five during the same time period.>®®

As the demand for home and community-
based care skyrockets, one response to the de-
clining number of primary care physicians has
been to rely on nurse practitioners, advanced
practice registered nurses (APRNs) who may
work in a clinical or home setting. Many nurse
practitioners visit patients’ homes, where they
can diagnose and treat acute and chronic ill-
nesses, administer immunizations and intrave-
nous drugs, prescribe and manage medications,
and order and interpret lab tests and x-rays,
among other things.

When Wendy Wright, an APRN, opened her
second nurse practitioner clinic eight years ago
in Concord, New Hampshire, no primary care
providers were accepting new patients, she says.
By the end of her first year in business, the clinic
was serving a thousand patients. The state’s over-
sixty-five population increased 39.9 percent in
the decade ending in 2016.?

“We’re very rural, and without the 1,800 nurse
practitioners here in this state, patients would
not have access to care,” she says. “That’s a reali-
ty.” Although they can provide many of the same
primary care services as physicians, nurse prac-
titioners have encountered some notable—some
would say illogical—state and federal limits on
whatkind of care they can deliver and where they
can deliver it. Scope-of-practice restrictions on
nurse practitioners vary across the country, with
twenty-two states and the District of Columbia
allowing nurse practitioners to practice to the
full extent of their education and training with-
out physician supervision.* Other states require
different degrees of physician oversight and
approval.

But even in the least restrictive “full-practice”
states, a separate rule under Medicare—the fed-
eral program that pays the medical bills for near-
ly sixty million older or disabled people—creates
another obstacle to home health care that may
prove to be even more intractable than state lim-
itations.
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Rules Of The Road

About 3.4 million®®?*Y Medicare beneficiaries re-
ceived home care in 2017—a 38 percent increase
since 2000—at a cost of $17.7 billion. Medicare
covers home health care with no copayments or
deductibles as long as patients cannot leave
home without great difficulty and need intermit-
tent nursing, physical therapy, or other skilled
care that only a trained professional can provide
or supervise. The patient need not show im-
provement, although it took a lawsuit against
CMS to clarify that point.*”

Those who qualify can also receive home
health care aide services for help with dressing,
bathing, and other daily activities. Medicare cov-
erage for home health aide and nursing services
is limited to thirty-five hours a week.®

But misconceptions among some providers
and patients about Medicare’s home health cov-
erage creates additional obstacles to getting this
care, says Judith Stein, executive director of the
Center for Medicare Advocacy, which brought
the lawsuit against CMS.

“There is next to no attention being paid to the
extraordinary shrinking of the legally autho-
rized Medicare home health benefit,” she says.

Because the system has been vulnerable to
fraudulent billing by some unscrupulous home
health care agencies, the federal government
stepped up efforts to scrutinize claims, prosecut-
ed some providers for Medicare fraud, and insti-
tuted statewide moratoriums on new home
health agencies in Florida, Illinois, Michigan,
and Texas.’®*% Congress also took steps to curb
fraud and abuse in the home health industry,
by way of a provision of the Affordable Care
Act (ACA). It requires any one of a variety of
clinicians—physician, nurse practitioner, clini-
cal nurse specialist, certified nurse midwife, or
physician assistant—to evaluate whether home
health care is medically necessary only after
meeting the patient “face-to-face.”

Yet the face-to-face encounter, which can be
conducted by a nonphysician provider, is just
one step in the home health care certification
process. According to rules that predate the
ACA, Medicare allows only physicians—no other
providers—to “certify” that a patient needs home
health care. The physician must also confirm
that the patient is confined to his or her home,
cannot leave without difficulty, and therefore
needs medical treatment provided at home.

Another step in the process requires the phy-
sician to confirm that the patient has a plan of
care and to review it periodically. In addition, the
home health care services must be provided
while the patient is under the care of a physician
or following that care.

But physicians do not have to see the patient.
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Some may rely on the nurse practitioner’s judg-
ment, while others may insist that the patient
travel to the office for an appointment. In the
latter situation, Medicare pays for the doctor to
repeat what the nurse practitioner has essential-
ly already done, says William Dombi, president
of the National Association for Home Care and
Hospice.

Such bifurcated rules have created a some-
times awkward disconnect in which nonphysi-
cians can conduct the crucial face-to-face assess-
ment on their own and provide the additional
documentation showing that the patient meets
the eligibility criteria but are still dependent on
physicians to sign the paperwork. “You have a
benefit that was designed back in the sixties that
has not been modified to take into account even
the concept of delegation,” Dombi says.

“We can send prescriptions to the pharmacy,
including [for] narcotics,” says Marie Grosh,
a former nursing home administrator who is
now a geriatric advanced practice nurse practi-
tioner and the owner of a medical house calls
practice in a Cleveland suburb. “We can order
lab work, x-rays, ultrasounds, EKGs [electrocar-
diagrams]; interpret them; and treat patients
based on that. But we’re just not allowed to order
home care—which is absurd.”

Grosh visits her patients at least once a month
and more often when necessary. If she thinks
that a patient needs additional care, she can or-
der services from a home health care agency, but
Medicare won’t pay for the services unless a phy-
sician completes the certification form.

In addition, Ohio requires that Grosh have a
contract with a physician to practice in the state.
In the Cleveland area, most physicians are affili-
ated with one of the three highly competitive
hospital systems. Grosh says that physicians can-
not contract with nurse practitioners like her
outside their medical organization. The collabo-
rating physician with whom she has a contract is
retiring soon and probably will not renew their
contract. If she can’t replace him, she’ll have to
close herclinic, and her patients will have to fend
for themselves.

“These are patients that have costly and time-
consuming conditions. They’re diabetics, they
have heart failure or dementia,” she says. “It’s
really difficult for them to get out of the home.”

Some nurses who work in hospitals also think
it’s time for a change, to lift “restrictions on
advanced practice registered nurses and their
ability to provide certain home health services,”
says Robyn Begley, the chief nursing officer at
the American Hospital Association (AHA) and
CEO of the American Organization of Nurse Ex-
ecutives, which is part of the AHA. APRNs can
provide more cost-effective care for both patients

and hospitals, Begley says, and outcomes are the
same or better for patients treated by APRNs
compared to those treated by primary care
physicians.

‘A Waste Of Health Care Dollars’

New Hampshire is a full-practice state, but
Wendy Wright still encounters federal limits
on her scope of practice. Last winter one of
her patients, a woman in her seventies, came
home from the hospital following a stroke. She
had just begun to take a blood-thinner medica-
tion to reduce the chances of developing a blood
clot. She needed a routine test to determine
whether she had the right dose of the medication
in her blood but was too sick to drive herself to
a doctor.

Wright wanted to send a home health care
nurse to the patient’s home but couldn’t get a
physician to sign the certification that Medicare
requires. The physician she pays to do certifica-
tions was unavailable, and she couldn’t find
a substitute on short notice. Wright had a full
day of patient appointments in her office, and
the woman had no way of coming to the office. So
less than forty-eight hours after leaving the hos-
pital, a family member was eventually able to
drive her to get the blood test. By then it was
the weekend and Wright’s office was closed, so
they went back to the hospital for the test.

“Going to the hospital was more expensive and
a waste of health care dollars,” Wright says. But
more important than the extra cost was the delay
that raised the patient’s risk of bleeding or de-
veloping a blood clot if the dosage was wrong,
she says.

In another case, she had a patient who had
painful diabetic neuropathy in his feet and was
barely able to walk. He needed diabetic shoes to
protect his feet. Wright says that she manages all
of the care for her diabetic patients but can’t
order diabetic shoes. Under a separate Medicare
rule, only a physician can do that."

“IThad to send this patient out of his home to an
endocrinologist,” Wright says. He waited four
months for the appointment, she says, “only
for the endocrinologist to say, ‘Yup, you do need
those shoes that Wendy thought you needed four
months ago.” And then the endocrinologist or-
dered up the shoes.”

Ohio requires nurse practitioners to have a
contract with a physician before practicing in
the state, and some nurse practitioners pay
physicians as much as $2,000 a month, says
Marie Grosh. She remembers a patient who
needed wound care at home in Cleveland. His
physician wouldn’t sign the necessary paper-
work without seeing him but also wouldn’t visit

JUNE 2019 38:6 HEALTH AFFAIRS

Copyright Project HOPE—The People-to-People Health Foundation, Inc.

For personal use only. All rights reserved. Reuse permissions at HealthAffairs.org.

983



REPORT FROM THE FIELD

984

the patient at home. The patient had to pay for a
temporary ramp so that he could get out of the
house in his wheelchair and into an ambulette,
which he also paid for.

Becky Bryant is a nurse practitioner in rural
southwestern Ohio, where one of her patients
waited several days before a physician was avail-
able to sign an order for home health care. By
that time, the open wound on his hip had dou-
bled in size and deepened. Instead of taking two
or three weeks to heal, she says, it took nearly
three months.

In Maine, a full-practice state, Donna DeBlois,
president of MaineHealth Care at Home, in Saco,
says that many of her patients in rural parts of
the state get care from small health clinics staffed
by advanced practice nurses. They may never
have seen a primary care doctor. Maine ranks
second—just behind Florida—as the state with
largest percentage of residents ages sixty-five
and older (10.4 percent). And their number in-
creased 32.4 percent during the ten years ending
in 2016.°

DeBlois says that there have been situations
where a physician was expected to sign the pa-
perwork but the patient couldn’t wait. Her agen-
cy provided the care with the understanding
that the physician would sign the certification.
When the physician later refused, the agency
was not paid.

Scope Of Practice

One way to avoid Medicare restrictions is to
avoid Medicare: Patients paying for their own
home health care out of pocket are not bound
by physician or training requirements because
Medicare isn’t reimbursing them, according to
Kate Rolf, president and CEO of Nascentia
Health, a home care agency in Syracuse, New
York. Such flexibility, however, is available only
to patients who can afford it.

But once a home health agency is engaged
through Medicare, it faces additional limits.
For example, to carry out the patient’s plan of
care, an agency can arrange for visits from a
physical, occupational, or speech therapist or a
nurse who can provide wound care, replace cath-
eters, administer medications, or check a recent
surgical site. The agency can also arrange for
home care or personal care aides who help with
daily activities such as bathing, dressing, and
eating. But the moment these various providers
enter the picture and Medicare foots the bill, they
are subject to separate scope-of-practice rules
that vary from state to state. In Maine, for exam-
ple, explains Donna DeBlois, a physical therapist
visiting a patient at home is allowed to perform
a “finger stick blood test” to assess blood clotting
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levels, and in New York State a home care aide
with special training can help a patient take
medication."

In states with less than full-practice authority,
state scope-of-practice limits require nurse prac-
titioners to contract with a physician or work as
part of a physician practice to provide medical
care, whether that care is in a doctor’s office,
a hospital, or the patient’s home.

In Ohio, physicians who have contracts with
nurse practitioners review a handful of patient
charts and prescription orders annually. But
nurse practitioners say that their collaborating
physicians rarely see their home care patients
and are rarely involved in their treatment.

The administration of President Donald
Trump acknowledges that states may be part of
the problem, while significantly skipping over
the federal government’s role. “Government pol-
icies have suppressed competition by reducing
the available supply of providers and restricting
the range of services that they can offer,” say
officials from the Departments of Health and
Human Services, Labor, and Treasury in a letter
transmitting to the president their Decem-
ber 2018 report, Reforming America’s Healthcare
System through Choice and Competition."> They
warn that “reduced competition among clini-
cians leads to higher prices for health care ser-
vices, reduces choice, and negatively impacts
overall health care quality and the efficient allo-
cation of resources.”

Last year the staff of the Federal Trade Com-
mission (FTC) supported a Pennsylvania bill that
would allow nurse practitioners to work without
a physician’s supervision after they had prac-
ticed in a collaborative arrangement with a phy-
sician for at least three years and 3,600 hours.
“Undueregulatory restrictions on APRN practice
can impose significant costs on health care
consumers—patients—as well as both public
and private third-party payors,” FTC staff mem-
bers wrote in response to a state legislator.”

Changing The Rules
In February the California Future Health Work-
force Commission unveiled a comprehensive
study of the state’s health care resources. “Cal-
ifornia does not have enough of the right types of
health workers in the right places to meet the
needs of its growing, aging, and increasingly
diverse population,” the commission warned.!*®>
Among its recommendations were steps to
“maximize the role of nurse practitioners as part
of the care team to help fill the gaps in primary
care.”*®”) The commission echoed similar con-
clusions of the 2011 landmark Institute of Medi-
cine study titled The Future of Nursing: Leading
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Change, Advancing Health. The study recom-
mended removing what it called “scope-of-prac-
tice barriers” and said that APRNs “should be
able to practice to the full extent of their educa-
tion and training.””

Joanne Spetz, a member of the California com-
mission and director of the Health Workforce
Research Center for Long-Term Care at the Uni-
versity of California San Francisco, says, “With-
out fully engaging nurse practitioners, I think
it’s very difficult to imagine how we address
the increasing demands for the primary care
and geriatric services that the aging population
needs.”

While nearly half of the states have adopted
full-practice rules, legislation pending in
California, Ohio, and other states has generated
strong opposition from key stakeholders.

“Anyone who has ever been sick or severely
injured wants to know that they are under the
care of a capable physician,” says Reginald
Fields, senior director for external and profes-
sional relations at the Ohio State Medical Asso-
ciation. Legislation pending in the Ohio House
of Representatives would eliminate nurse practi-
tioners’ physician contract requirement. “Any
effort to remove a physician, who is uniquely
qualified to provide life-altering care, is a dan-
gerous and unwarranted proposal that is not
focused on the best interest of the patient,”
he says.

“That does not mean that nurse practitioners,
and other medical professionals, should be
undervalued, because they, too, play important
roles in the delivery of care,” he continues. “But
their expertise is most safely applied when used
in a team-based approach led by a physician.”

John Cullen, a family physician in Valdez,
Alaska, and president of the American Academy
of Family Physicians, also says that a team ap-
proach, led by a physician, is best.

“What is the problem we’re trying to solve?” he
asks. Giving nurse practitioners more indepen-
dence doesn’t address the underlying issue,
which Cullen says is the shortage of primary care
physicians. He would like to see an increase in
the number of those physicians, especially family
medicine providers. Cullen suggests that incen-
tives such as better pay and medical school loan
forgiveness would help make primary care more
attractive.

“The American Medical Association encour-
ages physician-led health care teams that utilize
the unique knowledge and valuable contribu-
tions of all clinicians to enhance patient out-
comes,” a spokeswoman for the organization
says. “Nurses, nurse practitioners, and LPNs
[licensed practical nurses] are valuable members
of this team, and patients win when each mem-

ber of their health care team plays the role they
are educated and trained to play.”

But Sen. Susan Collins, a Maine Republican
who grew up in Caribou, a town of about 8,000
residents less than an hour’s drive from the
Canadian border, has another idea. She argues
that better utilization of nurse practitioners now
should be one of the solutions to the shortage of
primary care providers, particularly in rural
communities. An important first step would be
to eliminate the Medicare rule that allows no
one but physicians to certify patients for home
health care.

“Thave learned of far too many cases of seniors
experiencing unnecessary delays in accessing
home health care because a physician was not
available to order the care promptly,” she said in
February 2019, when she reintroduced a bill to
remove the requirement that a physician—and
no one else—must certify that a patient needs
Medicare-covered home health care.

The legislation, cosponsored by Sen. Ben
Cardin (D-MD), would enable physician assis-
tants, nurse practitioners, clinical nurse special-
ists, and certified nurse midwives to order Medi-
care-covered home health services.” “To avoid
these needless delays, it is common sense that
other medical professionals who are familiar
with a patient’s case should be able to order these
services,” Senator Collins noted.' In April, Rep.
Jan Schakowsky (D-IL) and Rep. Buddy Carter
(R-GA) introduced™ a companion bill in the
House of Representatives that has gained bipar-
tisan support.”

Both bills—known as the Home Health Care
Planning Improvement Act—have been en-
dorsed by trade associations that represent
nurse practitioners, home care and hospice pro-
viders, physician assistants, APRNs, and the
AHA’s American Organization of Nurse Execu-
tives. AARP, the largest organization of older
adults in the country, supports the bill because,
among other reasons, making home health care
more accessible would provide “the opportunity
for family caregivers to find some relief,” says
Winifred Quinn, advocacy and consumer affairs
director at AARP’s Public Policy Institute.

Senator Collins firstintroduced the measure in
2007. But the outcome this year might notbe any
different: The chances of Congress passing the
bill are uncertain.

Yet despite the tri-agency federal report that
criticized state limits on nurse practitioners as
anticompetitive, Medicare officials say that they
lack the authority to make home health care
more accessible by eliminating the requirement
for a physician to sign off. That change depends
on Congress enacting a law to do so. m
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